Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


¥ of the United States Court of Customs and 
: Patent Appeals and the United States 
Customs Court 


SEPTEMBER 17, 1980 


This issue contains 

T.D. 80-221 through 80-226 

C.A.D. 80-3 

C.D. 4868 through 4871 

Protest abstracts P80-120 through P80-21 
Reap. abstracts R80-252 through R80-260 
International Trade Commission Notices 


THE DEPARTMENT OF THE TREASURY 


U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Logistics Management Division, Washington, D.C. 20229, of any such 
errors in order that corrections may be made before the bound 
volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washing- 
ton, D.C. 20402. Price: $2.25 (single copy domestic) ; $2.85 (single copy foreign). 
Subscription price: $85.00 a year domestic; $106.25 a year foreign. 





U.S. Customs Service 


Treasury Decisions 


(T.D. 80-221) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s 
Republic of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singa- 
pore dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
August 4-11, 1980 : $0. 0187 
August 12-15, 1980 . 0182 
People’s Republic of China yuan: 
August 4-6, 1980 . 675995 
August 7-15, 1980 . 679394 
Hong Kong dollar: 
August 4, . 201694 
August 5, . 201776 
August 6, . 202347 
August 7, . 201735 
August 8, . 202061 
August 11, 1980 . 201857 
August 12, . 201979 
August 13, . 202245 
August 14, . 201918 
August 15, . 202143 
Tran rial: 
August 4-15, 1980 Not available 
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Philippines peso: 
August 4-15, 1980 $0. 1327 
Singapore dollar: 
August 4, $0. 468713 
August 5, . 468604 
August 6, . 469814 
August 7, . 469043 
August 8, 1980 . 469704 
August 11, 1980 . 469484 
August 12-15, 1980 . 649814 
Thailand baht (tical) : 
August 4-15, 1980 $0. 0490 
Venezuela bolivar: 
August 4-15, 1980 $0. 2329 
(LIQ-3-TRODE) 
Dated: August 27, 1980. 
G. Scort SHREVE 
(For Richard Rosettie, Acting 
Director, Duty Assessment Division). 


(T.D. 80-222) 
Bonds 
Approval and discontinuance of carriers bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol ‘‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 
end of the list. 

Dated: August 28, 1980. 


Date of Date of | Filed with district 


Name of principal and surety bond approval director/area 


| director/amount 


Assembly & Distribution Terminals of Oregon, Inc., | June 4, 1980 | June 9, 1980 Portland, OR; 
2800 N. Going St., Portland, OR; motor carrier; | | $25,000 
St. Paul Fire & Marine Ins. Co. 


Footnotes at end of table. 
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Name of principal and surety 


Boston & Woonsocket Express Co., Inc., 1117 River | 


St., Woonsocket, RI; motor carrier; The Aetna 
Casualty & Surety Co. 
(PB 10/28/69) D 6/11/80! 


C.O.D.E., Inc., 4800 Colorado Blvd., Denver, CO; 
motor carrier; Protective Insurance Co. 
(PB 5/22/78) D 5/22/802 


Centennial Truck Lines, Inc., 301 Broadway, Jersey 
City, NJ; motor carrier; Old Republic Ins. Co. 


Doral Transport Co., 43 Seapark Dr., St. Catharines, | 
Ontario, Canada; motor carrier; Globe Indemnity 


Co. 


Figol Distributors, Ltd., P.O. Box 6298, Edmonton, | 


Date of 
approval 


June 4,1980 | June 12, 1980 


May 22,1980 | May 23, 1980 


May 15, | June 18, 1980 


June 3, | June 17, 1980 


AB, Canada; motor carrier; St. Paul Fire & Marine | 


Ins. Co. 
(PB 4/24/68) D 2/14/77 3 


First Flight Air Charter, Inc., P.O. Box 371, Romulus, 


| July 7, 


MIT; motor carrier; The Aetna Casualty & Surety Co. | 


Freightways, Inc., P.O. Box 5204, Charlotte, NC; 


motor carrier; Safeco Ins. Co. of America. 


Gay Trucking Co., P.O. Box 7179, Savannah, GA; 
motor carrier; Reliance Ins. Co. 
(PB 5/1/78) D 5/1/80 4 


Hambel Freight Lines, 4965 S. Howell Ave., Milwau- | 


June 17, 


| May 1, 


| May 2, 1980 


kee, WI; motor carrier; Fidelity & Deposit Co. of | 


MD. 


Holland Southwest, Inc., P.O. Box 1026, Flagstaff, | 


AZ; motor carrier; St. Paul Fire & Marine Ins. Co. 


Imperial Van Lines, Inc., 2805 Columbia St., Ter- | 


May 5, 


June 6, 1980 


rance, CA; motor carrier; Fidelity and Deposit Co. | 


of MD. 
(PB 4/20/77) D 7/6/80 5 


Kulp and Gordon, Inc., Pothouse Rd., P.O. Box 628, | 


May 77,1980 | June 17,1980 


Phoenixville, PA; motor carrier; Western Surety Co. | 


Lykes Brothers Steamship Co., 1770 Tchoupitoulas 
St., New Orleans, LA; water carrier; Hartford Acci- 
dent and Indemnity Co. 

(PB 5/1/68) D 6/19/80 


A. J. Metler Hauling & Rigging, Inc., P.O. Box 3507, 
Knoxville, TN; motor carrier; Reliance Ins. Co. 


Milne Truck Lines, Inc., 2500 West California Ave., | 


| Apr. 23, 1980 19, 1980 


| May 1,1980 | May 


May 6,1980 | June 12, 1980 


Salt Lake City, UT; motor carrier; Federal Ins. Co. | 


(PB 9/2/76) D 6/11/80 ¢ 
Footnotes at end of table. 
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1980 | 
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23, 1980 | 


| 
| 
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Filed with district 
director/area 
director/amount 


Providence, RI; 
$25,000 


El Paso, TX; 
$25,000 


Newark, NJ; 
$50,000 
Buffalo, NY; 


$25,000 


Great Falls, MT; 
$25,000 


Detroit, MI; 
$50,000 


Wilmington, NC; 
$25,000 


Savannah, GA; 
$25,000 


Milwaukee, WI; 
$25,000 


Laredo, TX; 


Baltimore, MD; 
$50,000 


Philadelphia, PA; 
$25,000 


New Orleans, LA; 
$100,000 


New Orleans, LA; 
$25,000 


Los Angeles, CA; 
$50,000 
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Name of principal and surety 


Sentry Air Freight Corp., 2970 NW 75th Ave., Miami, 
FL; Air Freight Forwarder; Investors Ins. Co. of 
America 


Serv-U-Freight, Inc., P.O. Box 9547, Baltimore, MD; 
motor carrier; Fidelity & Deposit Co. of MD 
D 6/10/80 


Wales Transportation, Inc., 905 Meyers Rd., Grand 
Prairie, TX; motor carrier; The Fidelity & Casualty 


Date of 


bond 


Feb. 16,1979 | Dec. 


Nov. 24,1976 | Nov 


Mar. 7,1980 | Apr. 


approval 


15, 1979 


. 26, 1976 


Filed with district 
director/area 
director/amount 


Miami, FL; 
$50,000 


Baltimore, MD; 
$25,000 


| Houston, TX; 


$50,000 








Co. of NY 
(PB 3/7/75) D 4/7/80? 


1 Surety is Liberty Mutual Insurance Co. 

2 Principal is Nolte Bros. Truck Line, Inc.; Surety is Reliance Ins. Co. 
3 Surety is Royal Indemnity Co. 

4 Surety is Hartford Accident & Indemnity Co. 

5 Surety is Safeco Ins. Co. of America. 

6 Surety is American Manufacturers Mutual Ins. Co. 

’ Surety is Aetna Casualty & Surety Co. 


BON-3-03 


GrorGcE C. STEUVART 
(For Alfred G. Scholle, Director, 
Carriers, Drawback and Bonds Division). 


(T.D. 80-223) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Macau 


There is published below a directive of August 12, 1980, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in categories 333/334/335 manu- 
factured or produced in Macau. This directive amends, but does not 
cancel, that committee’s directive of January 25, 1980 (T.D. 80-73). 

This directive was published in the Federal Register on August 15, 
1980 (45 F.R. 54392), by the committee. 

(QUO-2-1) 
Dated: August 28, 1980. 
Wruram D. SLYNE 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 
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U.S. DEPARTMENT OF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 12, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commisstoner: On January 25, 1980, the chairman of 
the Implementation of Textile Agreements, directed you to prohibit 
entry for consumption, or withdrawal from warehouse for consump- 
tion during the 12-month period beginning on January 1, 1980, and 
extending through December 31, 1980, of cotton textile products in 
combined categories 333/334/335, produced or manufactured in Macau, 
in excess of designated levels of restraint. The chairman further 
advised you that the levels of restraint are subject to adjustment.’ 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of March 3, 1975, as amended 
between the Governments of the United States and Portugal; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to amend, effective on August 18, 1980, the 12-month 
level established for combined categories 333/334/335 to the amount 
indicated: 


Category Adjusted 12-month level of restraint ? 
333/334/335 75,997 dozen 


The actions taken with respect to the Government of Portugal 
and with respect to the imports of cotton textile products from 
Macau have been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of 
Customs, which are necessary to the implementation of such actions, 


1 The term “adjustment”’ refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of Mar. 3, 1975. As amended between the Governments of the United States and Portugal 
concerning textile products from Macau, which provide, in part, that: (1) Within the aggregate and group 
limits, specific levels of restraint may be exceeded by designated percentages; (2) these levels may also be 
increased for carryover and carryforward up to 11 percent of the applicable category limits; and (3) admin- 
istrative arrangements or adjustments may be made to resolve minor problems arising in the implementa- 
tion of the agreement. 

2 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1970. 





6 CUSTOMS 


fall within the foreign affairs exception to the rulemaking provisions 
of 5 U.S.C. 553. This letter will be published in the Federal Register. 
Sincerely, 
ArTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 80-224) 


Cotton Textile Products—Restriction, on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Mexico 


There is published below a directive of August 7, 1980, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in category 336 manufactured or 
produced in Mexico. This directive amends, but does not cancel, that 
committee’s directive of December 18, 1979 (T.D. 80-53). 

This directive was published in the Federal Register on August 12, 
1980 (45 F.R. 53507), by the committee. 

(QUO-2-1) 
Dated: August 29, 1980. 
Wiiam D. Stynez 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 7, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 18, 1979, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton and 
manmade fiber textile products, produced or manufactured in Mexico. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of February 26, 1979, as amended, 
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between the Governments of the United States and Mexico; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to prohibit, effective on August 14, 1980, and for the 
12-month period beginning on January 1, 1980, and extending through 
December 31, 1980, entry into the United States for consumption and 
withdrawal from warehouse for consumption, of cotton, textile 
products in category 336, produced or manufactured in Mexico and 
exported on and after January 1, 1980, in excess of 22,075 dozen.' 

Cotton textile products in category 336 which have been exported 
to the United States prior to January 1, 1980, shall not be subject to 
this directive. 

Cotton textile products in category 336 which have been released 
from the custody of the U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on February 28, 1980 
(45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Mexico and 
with respect to imports of cotton textile products from Mexico have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, these directions to the Commissioner of Customs, which are 
necessary for the implementation of such actions, fall within the 
foreign affairs exception to the rulemaking provisions of 5 U.S.C. 553. 
This letter will be published in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 80-225) 
Cotton Textile Products— Restrictions on Entry 


Restriction on entry of cotton textile products manufactured or produced in 
Mexico 


There is published below a directive of May 23, 1980, received by 
the Commissioner of Customs from the chairman, Committee for the 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1979. Imports during the 
period, January through May 1980, have amounted to 10,388 dozen. 


326-865 0 - 80 - 2 
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Implementation of Textile Agreements, concerning restrictions on 
entry of cotton textile products in category 359 manufactured or pro- 
duced in Mexico. This directive amends, but does not cancel, that 
committee’s directive of December 18, 1979 (T.D. 80-53). 
This directive was published in the Federal Register on May 29, 
1980 (45 F.R. 36107), by the committee. 
(QUO-2-1) 
Dated: August 29, 1980. 
Wiiu1am D. Styne 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., May 23, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusTOMS, 
Department of the Treasury, 
Washington, D.C. 


Drar Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 18, 1979, by the 
chairman of the Committee for the Implementation of Textile Agree- 
ments concerning imports into the United States of certain cotton, 
wool, and manmade fiber textile products, produced or manufactured 
in Mexico. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of February 26, 1979, as amended 
between the Governments of the United States and Mexico; and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to prohibit, effective on May 23, 1980, and for the 12- 
month period beginning on January 1, 1980, and extending through 
December 31, 1980, entry into the United States for consumption and 
withdrawal from warehouse for consumption of cotton textile products 
in category 359, produced or manufactured in Mexico in excess of 
543,478 pounds.’ 

The action taken with respect to the Government of Mexico and 
with respect to imports of manmade fiber textile products from 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1979. 
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Mexico has been determined by the Committee for the Implementation 
of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of Cus- 
toms, which are necessary for the implementation of such actions, fall 
within the foreign affairs exception to the rulemaking provisions of 
5 U.S.C. 553. This letter will be published in the Federal Register. 
Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 80-226) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s 
Republic of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singa- 
pore dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
August 18-22, 1980 $0. 0182 
People’s Republic of China yuan: 
August 18, 1980 $0. 679394 
August 19-20, 1980 . 675539 
August 21-22, 1980 
Hong Kong dollar: 
August 18, $0. 201837 
August 19, . 201979 
August 20, . 202000 
August 21, . 201552 
August 22, . 201939 
Tran rial: 
August 18-22, 1980 Not available 
Philippines peso: 
August 18-21, 1980 $0. 1327 
August 22, 1980 
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Singapore dollar: 
August 18, 1980 $0. 467508 
August 19, 1980 . 466309 
August 20, 1980 . 469373 
August 21, 1980 . 469263 
August 22, 1980 . 469373 
Thailand baht (tical): 
August 18-22, 1980 $0. 0490 
Venezuela bolivar: 
August 18-22, 1980 $0. 2329 
(LIQ-3-TRODE) 
Dated: September 3, 1980. 
G. Scorr SHREVE 
(For Richard Rosettie, Acting 
Director, Duty Assessment Division). 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 80-3) 


Asrra-Syuco, A.B., Mrepiine INpusTRIES, AND CaRinG INTERNA- 
TIONAL Division oF MeEp.Line INDustRiEs v. Unirep States 
INTERNATIONAL TRADE CoMMISSION AND STERIDYNE CORPORATION 


1. Section 337, Tarirr Act or 1930, ss AMENDED—THERMOMETER 
SHEATH PacKAGES 


Determination of ITC that there was a violation of section 337 
of the Tariff Act of 1930, as amended, 19 U.S.C. 1337, by importa- 
tion and sale of thermometer sheath packages found by the ITC 
to infringe valid U.S. patents, is affirmed. 


2. Ip.—INFRINGEMENT—MEANING OF CLAIMS 


To determine infringement, the meaning of the claims in issue 
must be determined by a study of all relevant patent documents, 
then the claims must be read on the accused structures. 


3. Ib.—PREsSUMPTION OF PATENT VALIDITY 


Presumption of patent validity can be overcome only by clear 
and convincing evidence. 


4. EvIDENCE oF COMMERCIAL SUCCESS 


Evidence of commercial success, unresolved needs, and failures 
of others provide indicia of nonobviousness. 


5. SuBsTANTIAL INJURY TO THE INDUSTRY 
Evidence establishes substantial injury to the industry. 


U.S. Court of Customs and Patent Appeals 


Appeal from U.S. International Trade Commission, Investigation No. 337-TA-56 


[Affirmed.] 

Andrew P. Vance, Barnes, Richardson and Colburn, counsel to appellants. 

Dana M. Raymond, Allan H. Bonnell and James J. Maune, Donohue and 
Raymond, counsel to Astra-Sjuco A.B. 


li 
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Gary L. Fairchild, Winston & Straw, counsel to Medline Industries. 

Russell N. Shewmaker, General Counsel, Claude L. Gingrich, Deputy General 
Counsel, Theodore W. Kassinger, Office of the General Counsel, N. Tim Yaworski, 
of counsel, International Trade Commission. 

Richard L. Aitken, Lane, Aitken & Ziems, counsel to Steridyne Corp. 


[Oral argument on June 2, 1980, argued by Dana M. Raymond for appellants Astra-Sjuco et al.; Richard L. 
Aitken for appellee Steridyne Corp.; and N. Tim Yaworski for appellee ITC.] 


Before Markey, Chief Judge, Ricu, BALDWIN and MILER, Associate Judges‘ 
and Re, Chief Judge. 

Batpwin, Judge. 

[1] This is an appeal from the July 25, 1979, order of the Interna- 
tional Trade Commission (Commission) pertaining to investigation 
No. 337-TA-56, In the Matter of Certain Thermometer Sheath Packages. 
The Commission, with one member dissenting, determined that there 
was a violation of section 337 of the Tariff Act of 1930, as amended, 19 
U.S.C. 1337,? by the importation into, and sale in, the United States 
of certain thermometer sheath packages found by the Commission to 
infringe certain claims of valid U.S. patents, and ordered that the 
subject packages be excluded from entry into the United States for 
the terms of the patents except where such importation is licensed by 
the patent owner. We affirm. 


BACKGROUND 


A complaint was filed with the Commission on June 7, 1978, on 
behalf of Steridyne Corp. (Steridyne), alleging that Astra-Sjuco A.B. 
(Astra-Sjuco), Medline Industries (Medline), and Caring Interna- 
tional Division of Medline (Caring) were violating section 337 by the 
unauthorized importation and sale of certain thermometer sheath 
packages alleged to infringe certain claims of U.S. Patent Nos. 3,552,- 
558 (’558) and 3,847,280 (’280), both issued to George W. Poncy 
(hereinafter the Poncy patents). 

Steridyne is the exclusive licensee under the Poncy patents and 
manufactures and sells in the United States thermometer sheath 
packages covered by said patents. 

Astra-Sjuco is a Swedish company which supplies the imported 
sheath packages, marketed under the TempoTek trademark, which it 
buys under a long-term contract with a Swedish manufacturer, 


1 The Honorable Edward D. Re, U.S. Customs Court, sitting by designation. 
219 U.S.C. 1337(a) provides: 
(a) Unfair methods of com petition declared unlawful. 

Unfair methods of competition and unfair acts in the importation of articles into the United States, 
or in their sale by the owner, importer, consignee, or agent of either, the effect or tendency of which is 
to destroy or substantially injure an industry, efficiently and economically operated, in the United 
States, or to prevent the establishment of such an industry, or to restrain or monopolize trade and 
commerce in the United States, are declared unlawful, and when found by the President to exist shall 
be dealt with, in addition to any other provisions of law, as hereinafter provided. 
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Devello A.B. (not a party to this action). Medline is the importer of 
the TempoTek sheath packages and distributes them under its own 
name and through its Caring division. The TempoTek sheath is made 
in accordance with U.S. Patent No. 4,051,950 (’950), issued to Harry 
Jarund, a principal in Devello A.B. 

The majority of the Commission determined that the TempoTek 
sheath falls within claims 1, 4, 5, 8, 9, 13, 15, 16, 17, and 18 of the ’558 
patent and claims 1, 2, and 5 of the ’280 patent. The Commission 
treated the claims of the ’280 patent as though they stand or fall with 
independent claims 1 and 13 of the ’558 patent. Appellants’ discussion 
in its brief also focuses on these claims, which read as follows: 


1. A flexible sheath package for clinical tools and instruments 
comprising: 

a. a sheath body of heat sealable material having an open 
end for the insertion of an instrument; 

1. said sheath having a sterilizable exterior surface; 

b. a separable, disposable outer cover for said sheath 
comprising heat sealable material wholly enclosing the 
outer surfaces of the sheath and sealed thereto on each side 
at the area of said sheath opening; 

1. said cover having a sterilizable interior surface; 

c. said sheath being defined by a seal line in the form of a 
tear seal, said tear seal joining said sheath and said cover 
together along the line of said seal, thereby enclosing said 
sheath body within the interior body of said cover; and 

d. said outer cover and the waste portions of said: sheath 
material outside of said seal line being separable from said 
sheath along said tear seal to expose said sheath for clinical 
use when said instrument is inserted therein. 

13. Means for sheathing instruments against transmission of 
infectious diseases comprising an assembly having: 

a. upper and lower layers of material with heat sealable, 
sterilizable facing surfaces; 

b. intermediate layers of heat sealable, sterilizable material 
disposed between said upper and lower layers; 

1. each of said intermediate layers being in contact 
with the respective adjacent heat sealable facing surface 
and with each other; 

2. each of said intermediate layers being sealed along 
a marginal portion to its adjacent outer layer; 

c. all of said layers being united by a seal defining the out- 
line of the sheath, whereby a sheath is formed by said inter- 
mediate layers within the line defining said seal, said line 
forming a tear seal in said intermediate layers, said sheath 
having an open end and a closed end; . 

d. said upper and lower layers being strippable from said 
sheath and from each other substantially along said tear 
seal to expose said sheath for clinical use when an instrument 
is inserted therein. 
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Claims 1 and 5 of the ’280 patent read: 

1. A sheath package for surgical instruments and the like com- 
prising superposed laminations of material formed into two sep- 
arate layers, the inner layer of each lamination forming a sheath 
for the reception of an instrument, said sheath having an open 
end and a closed end, the outer ‘portions of each lamination 
comprising a cover for said sheath, said laminations being joined 
together by a seal defining said sheath, said seal between said 
laminations being constructed so that said outer portions are 
strippable from said sheath along said seal upon the insertion of 
an instrument into said sheath. 

5. A flexible sheath package comprising two flexible layers 
sealed together along a seal line to define a sheath, a cover en- 
closing the outer surfaces of said layers within said seal line, the 
seal between said inner layers being constructed and said cover 
being fixed to said layers in a manner so that the outer portions 
of said flexible layers outside of said seal line is torn away from 
said sheath when said outer layer is peeled from said sheath with 
an instrument within said sheath. 


x Pre. i 


Poncy sheath package as 
illustrated in the '558 patent 


As shown in figures 1 and 2 of the Poncy ’558 patent reproduced 
above, the Poncy sheath package comprises two inner strips 12 and 
14 of thin, flexible material and two outer strips 10 and 11 sandwiching 
said inner strips between said outer strips. The inner strips are joined 
together by a tear seal along the seal line 16, thus providing a ther- 
mometer sheath formed between the two inner strips. The outer cover 
strips 10 and 11 are releasably sealed to the inner strips along the tear 
seal line 16. The interior of the sheath 20 is open to the exterior of the 
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package through the mouth of the sheath so that a thermometer can 
be readily inserted into the sheath while the sheath is still in the 
package. 

To use the sheath, a thermometer is inserted therein while the 
sheath is still in the package and the cover strips are then pulled off, 
leaving the thermometer sheath 20 on the thermometer. The waste 
material of the inner strips 12 and 14 outside the tear seal line 16 is 
left attached to the sheath in the sheath package until the cover 
strips are pulled off, at which time this waste material is automatically 
torn away from the sheath. The nature of the tear seal formed be- 
tween the inner two strips is that it is weakened along the center of 
the seal line 16 so that when the waste material of the inner two 
strips 12 and 14 is torn away, the tear seal tears down the middle of 
the tear seal leaving the waste portion of the inner two strips 12 and 
14 still joined together along the outer half of the tear seal with 
the inner half of the tear seal also still joined together to form the 
sheath 20. 


FIG. |. 
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TempoTek sheath package as 
illustrated in Steridyne's Exhibit CS-9 


The imported TempoTek sheath package, as shown in figures 1 and 
2 of Steridyne’s exhibit CS-9, reproduced above, comprises two inner 
strips 50 and 51 of thin plastic material which are joined together by 
a tear seal 58 to form a thermometer sheath in the two inner strips. 
The two inner strips 50 and 51 are sandwiched between paper cover 
strips 53 and 54 and are releasably sealed to the paper cover strips 
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along the seal line 58. A green plastic end cover strip 56 is sealed to 
the upper strip 51 in the area of the mouth of the sheath and overlaps 
the paper cover strip 53. A white plastic end cover strip 57 is sealed 
to the lower inner strip 50 along the seal 61 and overlaps the paper 
cover strip 54. To use the TempoTek sheath package, a thermometer 
is inserted between the plastic strips 56 and 57 into the sheath defined 
by the tear seal line 58 in the inner strips 50 and 51. The cover strips 
are then pulled off causing the waste material of the inner strips 50 
and 51 outside the seal line 58 to be torn away from the thermometer 
sheath with the cover strips and leaving the thermometer sheath on 
the thermometer. 

An evidentiary hearing was conducted by a Commission Administra- 
tive Law Judge (ALJ), who recommended that the Commission 
determine that there was no violation of section 337 in the importation 
and sale in the United States of the TempoTek sheath packages. 
This recommendation resulted from his conclusion that the subject 
claims were invalid as obvious under 35 U.S.C. 103 in view of prior 
art, or, if valid, the subject claims were not infringed. The ALJ also 
concluded that the importation and sale of the TempoTek sheath 
had the effect or tendency to injure substantially the domestic in- 
dustry. 

The Commission, with one member dissenting, ordered the exclusion 
from entry into the United States of the TempoTek sheaths for the 
terms of the Poncy patents except where properly licensed. The 
majority determined that there was a violation of section 337 in the 
importation and sale of the TempoTek sheath packages, based on its 
conclusions of validity and infringement of the subject claims of the 
Poncy patents and its conclusion of substantial injury. 


ISSUES 


The issues are (1) whether the TempoTek sheath infringes claims 
of the Poncy patents, (2) if infringed, whether the infringed claims 
are valid in view of prior art, and (3) whether the sale of TempoTek 
sheaths has resulted in substantial injury to the domestic industry. 


OPINION 


Patent claims are to be construed in the light of the specification 
and the prosecution history. United States v. Adams, 383 U.S. 39, 49, 
148 USPQ 479, 482 (1966). [2] The determination of patent infringe- 
ment is a two-step process. First, the meaning of the claims in issue 
must be determined by a study of all relevant patent documents. 
Second, the claims must be read on the accused structures. Autogiro 
Company of America v. United States, 384 F. 2d 391, 401, 155 USPQ 
697, 705 (Ct. Cl. 1967). 
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The claims in issue, read together with the drawings (see figs. 1 and 
2 of the ’558 patent and ensuing discussion supra) and the speci- 
fication, encompass a laminated structure yielding a thermometer 
sheath package. The ’558 specification notes certain objectives of the 
claimed structure: 


A principle object of the invention, therefore, is to provide, in 
a sterile, expendable package, a sterile, disposable sheath for such 
objects as clinical thermometers. Another object is to provide 
such a package into which a thermometer can readily be inserted 
by anyone, just prior to use thereof, so that the thermometer 
enters directly into a transparent sheath which has previously 
been sterilized and maintained in a sterile condition within the 
package in those areas which come into contact with the body of 
2 patient, and from which the package can be stripped to expose 
the sterile sheath, whereupon the sheathed thermometer may 
be inserted into a body cavity, and a reading subsequently taken 
therefrom through said sheath, which may then be discarded. * * * 

Another object of the invention is to provide a transparent 
sheath for a thermometer in which the exterior of the sheath is 
sterilized and is maintained in a sterile condition by its enclosing 
package, which is also sterilized at those portions which come into 
contact with the sheath. 

A further object is to provide such a device which is disposable 
and can be mass produced in very substantial quantities in a 
short space of time at such low cost that is [sic] will be competitive 
with prior devices and methods for using thermometers and other 
devices which must be kept sterile in use to prevent contamina- 
tion of patients. 

Infringement 


Appellants assert that the subject claims do not read upon the 
TempoTek package and that the Poncy patents are, therefore, not 
infringed. We disagree. 

Appellants contend that claims 1 and 13 of the Poncy ’558 patent 
are not infringed because the term ‘“‘sterilizable’”’ as used in these 
claims should be interpreted as meaning “capable of maintaining the 
sterility of the packaged sheath” and the TempoTek sheath package 
does not have this capability. As found by the Commission, that 
construction of “‘sterilizable”’ is a considerable distortion of the plain, 
commonly accepted meaning of the term, which is “capable of being 
sterilized.”” There is nothing in the Poncy specification or in its file 
history to indicate that “sterilizable’ means anything other than 
“capable of being sterilized,” «a definition fully applicable to the 
TempoTek sheath package. 

Appellants contend that infringement of claims 1 and 13 of the 
’558 patent is avoided in the TempoTek package because the facing 
surfaces of the TempoTek package are not heat sealable. Claim 1 calls 
for the outer cover to comprise heat sealable material and claim 13 
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calls for the upper and lower layers, which comprise the cover, to have 
heat sealable facing surfaces. Appellants assert that the paper used 
as a cover for the TempoTek package is a thin, relatively porous 
paper which does not have a heat-sealable or thermoplastic coating 
thereon. 

However, visual inspection of appellants’ TempoTek sheath 
package shows that its cover is sealed to the plastic inner strips along 
the seal line in the same manner as the cover of the Poncy sheath 
package. Moreover, the ALJ found, and appellants’ own witness 
admitted, that the cover strips of the TempoTek sheath package are 
sealed to the inner strips along the seal line. Further, disclosure in the 
950 patent covering the TempoTek sheath package states that the 
cover strips ‘‘are removably heat sealed.” Because the sealing features 
of the two embodiments are identical, it is clear that they are both 
heat sealable within the meaning of claims 1 and 13. Appellants 
further contend that the test for “heat sealable” is whether or not the 
material can be heat sealed to itself. However, there is no basis for 
such a limited meaning of “heat sealable” in the specification of the 
Poncy patent or in its file history. 

Appellants contend that claims 1 and 13 of the ’558 patent are 
avoided because they recite seals which completely enclose the sheath. 
Claims 1 and 13 have different recitations in this respect. Claim 1 
recites a cover which wholly encloses the outer surface of the sheath. 
The TempoTek sheath is not ensealed in the sheath package, since 
there is no seal between the green plastic strip 56 and the upper cover 
strip 53 where they overlap, or between the white end plastic cover 
strip 57 and the lower paper strip 54, where these two strips overlap 
(see figs. 1 and 2, TempoTek sheath package supra). Nevertheless, the 
TempoTek sheath is wholly enclosed by the package cover since the 
plastic strips 56 and 57 are contiguous with the paper cover strips 53 
and 54 where they overlap, respectively. While ensealing the sheath is 
important from the standpoint of guaranteeing sterility of the sheath 
when it is provided to the user, wholly enclosing the sheath is important 
to the Poncy sheath package to prevent the sheath from becoming 
contaminated by handling of the sheath package, as stated in the 
specification. The TempoTek sheath, while not ensealed, is wholly 
enclosed for this identical reason. 

Claim 13, rather than reciting a seal which completely encloses the 
sheath, recites that each of the intermediate layers is sealed along a 
marginal portion to its adjacent outer layer. In the Poncy sheath, this 
recitation may be construed to refer to the seal between the intermedi- 
ate layers at the mouth C and C’, as shown in figure 2 of the ’558 
patent (reproduced supra), or in the case of the lower intermediate 
layer, it may be the seal C’ in the area B of the sheath. The seal C’ in 
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the area B insures that when the cover strips are pulled off, the waste 
portion of the inner two strips is pulled away with the cover strips. 
In the TempoTek sheath, as shown in exhibit CS—9 (reproduced supra), 
the cover strips, in addition to being sealed along their marginal por- 
tions at 60 and 61 to the inner strips are also sealed along the marginal 
portion 59 to the cover strips. The seal between the inner strips or 
intermediate layers 53 and 54 and the adjacent outer layers at 59 
helps insure that the waste material of the inner strips is torn away 
from the sheath when the cover strips are pulled off as in the case of 
the seal C’ in the area B of the Poncy sheath. Thus, it is clear that the 
TempoTek sheath package has each of the intermediate layers sealed 
along a marginal portion to its adjacent outer layer as required in 
claim 13. 

Appellants contend that claims 1 and 13 of the ’558 patent and 
claims 1 and 5 of the ’280 patent are not infringed because these claims 
require a construction whereby the covers can be separately peeled 
back from the sheath like a banana. However, as found by the ALJ 
and the Commission, both the Poncy sheath package and the Tempo- 
Tek sheath package can be opened either by the method of peeling the 
strips off one at a time, as recommended for the Poncy sheath package, 
or by pulling them off simultaneously, as recommended by appellants 
to the users of their package. As held by the Commission, “‘strippable”’ 
and ‘‘peeled,”’ as used in the claims, include any form of wresting away, 
whether or not the covers are peeled back like a banana or pulled off 
simultaneously. 

Appellants further contend that the TempoTek sheath does not 
infringe the claims of the Poncy patents because the TempoTek 
sheath package does not employ the feature of the Poncy sheath pack- 
age in which the waste material of the inner strips functions as part of 
the package cover which closes the side edges of the sheath. In the 
Poncy sheath package, by having the sheath defined by a tear seal in 
two inner strips of the package, and by having the cover joined to the 
inner strips along the tear seal, a sheath package is provided in which 
the sheath can be formed and enclosed in a package in one stroke of a 
single die surface with the waste portions of the inner strips enclosing 
the side edges of the sheath. This structure is defined in claim 1, para- 
graph (c) and claim 13, paragraph (c) of the Poncy ’558 patent. The 
TempoTex sheath employs this feature in the same manner in which it 
is employed in the Poncy sheath. The ALJ expressly found that there 
is a tear seal formed between the inner two strips of the TempoTek 
sheath and this finding was expressly adopted by the Commission. 

Accordingly, we agree with the determination of the Commission 
that the TempoTek sheath infringes certain claims of the Poncy 
patents. 
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Validity of the Poncy patents 


[3] The ’558 and ’280 patents are presumptively valid.* This pre- 
sumption can be overcome only by clear and convincing evidence, 
with the burden of persuasion remaining upon the party asserting 
invalidity. Stevenson v. International Trade Commission, 612 F. 2d 546, 
550, 204 USPQ 276, 280 (CCPA 1979). 

Appellants assert that the Poncy patents are invalid under 35 US.C. 
103 because the differences between the hermetically-sealed sheath 
package disclosed therein and the prior art are such that the patented 
sheath package as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art. 
Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966). 

The ALJ found U.S. Patent No. 3,308,940 to Morris (Morris 
patent) to be the closest prior art reference. The Morris patent dis- 
closes a sheath enclosed in a package with the mouth of the sheath 
open to the exterior of the package to receive a thermometer while 
the sheath is still in the package just as in the sheath package of the 
Poncy inventions. The ALJ relied upon U.S. Patent No. 2,998,880 
to Ladd (Ladd patent), U.S. Patent No. 3,235,063 to Jarund (Jarund 
063 patent), and U.S. Patent No. 2,760,630 to Lakso (Lakso patent), 
for a disclosure of separately strippable or peelable cover strips with 
simultaneous removal of waste material outside of the tear seal line. 

Appellants do not rely on the Ladd and Lakso patents, but assert 
that the only difference between the Poncy sheath package and the 
prior art is that it combines the feature of hermetically sealing the 
outer sheath surfaces, as disclosed by the Morris patent, with the 
feature of attaching the covers to the sheath around its perimeter, 
as disclosed by the Jarund ’063 patent, for a cover on one side of the 
sheath and as illustrated in the Italian patent,* for two facing covers 
to enclose both the top and bottom sheath surfaces. 

Appellants’ argument that the concept of automatic waste removal 
with the cover strips is foreshadowed by the Jarund ’063 patent and 
the Italian patent has no basis. In the Jarund patent, the removal of 
the waste material during the manufacturing process is specifically 
taught. Appellants provide no explanation how a person of ordinary 
skill in the art looking at the Jarund patent would have conceived of a 
sheath package in which waste material is left around the sheath in 
such a manner that it would be automatically removed when the 
cover strips are pulled off after a thermometer has been inserted into 

335 U.S.C. 282 provides in part: ‘‘A patent shall be presumed valid. Each claim of a patent (whether in 
independent, dependent. or multiple dependent form) shall be presumed valid independently of the validity 
of other claims; dependent or multiple dependent claims shall be presumed valid even though dependent 
upon an invalid claim. The burden of establishing invalidity of a patent or any claim thereof shall rest on 


the party asserting such invalidity.” 
4 Italian Patent No. 511535, granted Jan. 26, 1955, to Soc.a. r.1. E.L.T.O. a Torino. 
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the sheath. Appellants’ reliance on the Italian patent is similarly 
misplaced. The Italian patent has nothing to do with packaging the 
gloves that are disclosed therein and, accordingly, the concept of 
automatic removal of waste material with the cover strips after in- 
serting an instrument in the packaged sheath is not suggested by the 
disclosure of the Italian patent. 

The Commission found that even if, as appellants contend, retaining 
the waste material in the package were a matter of choice by the 
manufacturer, it is another matter to design a sheath package structure 
which incorporates the waste material and contributes to the purpose 
of the package while removing a manufacturing step which would 
otherwise increase the product’s cost. The Commission further found 
that the concept of using the waste material as part of the package is 
not revealed directly by the prior art and is not obvious therefrom. 
As stated in the specification of the ’558 patent, referring to the 
formation of the tear seal: 


The action of the die (not shown) has the effect of weakening a 
thermoplastic material along the center of the line 16 of the seal 
formed by the die so that the plastic portions thereof outside the 
boundary of the sheath formed by the seal can be torn away, the 
remaining portions of the thermoplastic material adhering to 
the strip 11 along the edge of the line formed by the seal. 


From this description, it is clear that the waste material functions to 
enclose the side edges of the sheath. 


Indicia of nonobviousness 


[4] The ALJ found that there is considerable evidence of commercial 
success, unresolved needs, and failures of others met by the Poncy 
sheath package. More specifically, the ALJ found that the Poncy 
sheath package was the first sheath package to be successfully mar- 
keted in the United States and was sought by the buying public and 
competing or potential manufacturers. The Commission found this 
evidence demonstrated the unobviousness of the Poncy invention. 
Appellants contend that the Commission’s reliance thereon is improper 
because there is no evidence in the record of any nexus between the 
evidence and the claimed invention. The record, however, contains 
credible uncontroverted evidence showing a nexus. The need for an 
inexpensive thermometer sheath package to solve the problem of 
patient infection by clinical thermometers was recognized as early as 
1957 when the application for U.S. Patent No. 2,910,174 to Reid was 
filed in the Patent Office. The Reid patent was followed by numerous 
other proposals for thermometer sheath packages represented by 
U.S. Patent No. 2,915,175 to Diamant, U.S. Patent No. 2,969,141 to 
Katzin, U.S. Patent No. 3,092,252 to Brause et al., the Jarund ’063 
patent, U.S. Patent No. 3,221,555 to Biber, the Morris patent, 
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U.S. patent No. 3,215,265 to Welin-Berger, and U.S. Patent No. 
3,416,651 to Jarund. These patents show a continuing effort by 
those working in the art to develop a reliable product to solve the prob- 
lem of thermometer contamination. These prior proposals were not 
successful, as evidenced by the fact that it was the Poncy sheath 
package that was the first sheath package to be successfully marketed 
in the United States. Thus, a long-felt need for 2 commercially reliable 
sheath package existed at the time of the Poncy invention in 1968. 
The Poncy sheath package, even though initially marketed by a 
small company in which the promotion and selling was done by Mr. 
Poncy himself, was commercially successful and was sought out by 
the general public, as established by the unsolicited letters in the 
record of individuals seeking to acquire the product. The fact that the 
prior sheath packages were not adopted, the fact that the Poncy 
sheath package had advantages over the prior art proposals which 
made it a practical product, both from the standpoint of the cost of 
manufacture and from the standpoint of reliability and simplicity 
establishes the nexus between the invention and its proven success. 
Accordingly, we agree with the determination of the Commission 
that those claims found infringed are valid. 
Double patenting 


Appellants maintain that the Poncy ’280 patent is void for double 
patenting. This argument was presented to the ALJ who decided 
adversely to appellants in his recommended determination. Appellants 
did not file exceptions to this decision and neither briefed nor argued 
this issue before the Commission. The issue was not raised before 
the Commission. Accordingly, we do not reach it. See Tong Seae 
Industrial Co. Ltd. v. International Trade Commission, No. 79-38 
(CCPA Jan. 7, 1980). 


Injury 


[5] Appellants assert that the evidence does not establish that the 
industry has been substantially injured by the importation of the 
TempoTek sheaths. However, the ALJ specifically found that appel- 
lants sell the accused packages in substantially the same units of 
packaging as Steridyne; appellants have sold the accused packages 
to customers of Steridyne; appellants have solicited accused package 
sales from Steridyne’s customers, one of which purchased over one 
million of the accused products in 1978; Steridyne’s profitability 
declined during the time period that the TempoTek sheath packages 
became established in the United States market; the ratio of appellants’ 
sales to Steridyne’s sales in appellants’ first year of marketing acheived 
40 percent; Steridyne’s former western sales representative switched 
from the patented sheath packages to the accused goods resulting 
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in lost sales; as a result of losing one of its customers to appellants, 
Steridyne no longer has the security of a long-term arrangement 
with that customer under which it was to supply a large volume of 
sheaths; Steridyne’s depressed market posture is exacerbated by 
the fact that once a customer switches to a new product, it is almost 
impossible to switch the customer back again; because of appellants’ 
large capacity for producing and selling the accused sheath compared 
to Steridyne, with only 15 employees and a limited number of dealer 
distributors, appellants have the capacity to further decrease Ster- 
idyne’s share of the market, if not destroy Steridyne’s business. In 
the face of these findings of fact clearly supported by the record, 
appellants still maintain in their brief that there is no evidence that 
Steridyne has lost a single sale as a consequence of the accused im- 
portation. We are persuaded otherwise. 


CONCLUSION 


We hold that the TempoTek sheath infringes certain claims of 
the Poncy patent. Appellants have failed to carry their burden of 
persuasion in asserting the invalidity of those claims. The Commis- 
sion’s affirm:tive determination of injury to an industry is supported 
by substantial evidence in the record. Accordingly, the Commission’s 
determination that there was a violation of section 337 in the importa- 


tion into, and sale in, the United States of certain thermometer 
sheath packages found to infringe certain claims of valid U.S. patents 
is affirmed. 
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Watson, Judge: The trial in this case was limited to the question 
of the costs of packing certain cucumbers for shipment to the United 
States in 1971. Plaintiff had previously been granted a partial sum- 
mary judgment as to the export value of the cucumbers, exclusive of 
the packing costs. Arnold Pickle & Olive Co. v. United States, 79 
Cust. Ct. 50, C.D. 4712, 435 F. Supp. 921 (1977). 

The court is satisfied that plaintiff has proven the packing costs by 
preponderance of the evidence. The minor flaws emphasized by defend- 
ant are tolerable imperfections and not failures of proof. The testi- 
money of two of the owners of plaintiff, the accountant for Pickle 
Mex, and the supervisor of the packing was sufficient to prove the 
costs of labor, supervision, salt, ice, grading machinery and scales, 
as well as the free availability of well water. 

The court adopts the reasonable period of 8 years for depreciation 
of the weighing scale and, rejecting the calculations based on the 
partial use of volunteer labor, considers all packing to have been done 
by paid workers. As a result, the court finds the cost of packing for 
each truckload entry to be $43.56210 plus, for those entries in which 
ice was used, the cost of ice set out in plaintiff’s exhibit No. 17. 

Judgment will be entered accordingly. 


(C.D. 4869) 


Evvan Importers, INC., PLAINTIFF, v. UNITED STATES, DEFENDANT 


Stabilized Turquoise 
Court No. 78-2-00309 
SEMIPRECIOUS STONE—STABILIZED TURQUOISE 


Low-grade, porous turquoise whose pores were filled with clear 
plastic remained a semiprecious stone within the meaning of the 
tariff schedules. The process of stabilization did not make the stones 
‘more than” or “other than” turquoise and did not change them 
into a manufactured product. 


[Judgment for plaintiff.] 
(Decided August 13, 1980) 


Samuel W. Gilman, for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Susan C. Cassell, trial attorney), 
for the defendant. 


Watson, Judge: This action raises the question of whether stabi- 
lized turquoise is a semiprecious stone. The stabilized turquoise 
involved was low-grade, porous turquoise, mined in Arizona. It was 
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stabilized by a vacuum process in which its pores were filled with 
clear plastic. This decreased its tendency to crumble when cut and 
also gave it a somewhat darker or ‘‘wetter’’ appearance. After stabili- 
zation the turquoise was sent to Israel for cutting and polishing. 

Upon importation, it was then classified as parts of jewelry under 
item 740.38 of the Tariff Schedules of the United States (henceforth 
TSUS) and assessed with duty at the rate of 27% percent ad 
valorem. Plaintiff claims that it should be classified as semiprecious 
stones under item 520.39 of the TSUS and should therefore be assessed 
with duty at the rate of 2% percent ad valorem. 

Defendant takes the view that the addition of plastic makes the 
importation more than or other than a semiprecious stone and that 
it is not considered a semiprecious stone in the trade and commerce 
of the United States. Defendant’s expert witness opined that the 
application of foreign substances to turquoise made it unnatural and 
that stabilization by impregnation with plastic made it a manufac- 
tured product. Defendant referred to the State laws of those States 
in which turquoise is an important component of native American 
jewelry and stressed that those laws consider stabilized turquoise as 
unnatural. 

Plaintiff’s expert witness testified that stabilization did not change 
the basic characteristics of the turquoise stones or their identity as 
semiprecious stones and was consistent with accepted traditional 
methods of treating turquoise such as waxing and oiling. Plaintiff 
also relied on R. Shipley’s Dictionary of Gems and Gemmology (6th ed.) 
which stated that “plastic, paraffin, wax, oil, and other substances 
are often impregnated in turquoise to improve its color.’”’ In addition, 
plaintiff referred to R. Webster’s Gems and Their Sources, Descriptions 
and Identification, which states as follows at page 218: 


Specimens of turquoise are sometimes oiled or waxed and are 
considered commercially acceptable and presumably the method 
of hardening the soft friable American turquoise by impregnating 
with colloidal silica is also acceptable. 


The court is of the opinion that plaintiff’s position is correct as a 
matter of law and that there is an acceptable range of treatment to 
which a stone can be subjected without changing its basic identity. In 
the court’s view the guiding principle in this case is that a tariff 
description by name describes all forms of the named article. Nootka 
Packing Co. et al. v. United States, 22 CCPA 464, T.D. 47464 (1935) ; 
T. M. Duche & Sons, Inc., et al. v. United States, 44 CCPA 60, C.A.D. 
638 (1957). The use of a foreign substance to strengthen the stone’s 
porous structure is in the nature of a preservation of its essential 
characteristics and an aid to its use in a conventional manner. To the 
extent that the stabilization improves its surface color it is a minor 
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enhancement. In neither respect does stabilization transform or manu- 
facture the stone into something else. A distinction must be made 
between State laws defining turquoise for the purpose of maintaining 
the integrity of arts and crafts and tariff laws naming “semiprecious 
stones” as a category of articles of general commerce. The tariff laws 
must be read more broadly because they are meant to classify articles 
in a more diversified context. That is to say, they must take into 
account the endless variations or modifications to which named 
articles are reasonably subject. They are not designed to protect or 
preserve one ideal or traditional form at the expense of another. 

To call the importations more than turquoise is mistaken. The case 
law concept of more than does not mean that more than one substance 
is present in an object. It means that from the standpoint of functional 
analysis the object is a combination not adequately described by a 
particular tariff term. For example, the term “motor” may not include 
articles which consist of motors and gears or motors and clutches. See 
United States v. A. W. Fenton Co., Inc., 49 CCPA 45, C.A.D. 794 
(1962); United States v. Acec Electric Corp., 60 CCPA 113, C.A.D. 
1091, 474 F. 2d 1009 (1973). Here the impregnated plastic has no 
divergent functional aspect. In fact, it simply aids in the single normal 
use of the stone. Its presence, therefore, does not make the stone 
more than a stone in a functional sense. 

If we turn to consider the stone strictly as a mineral substance then 
the consequence of the insertion of the foreign material is more easily 
discussed. It would be incorrect to draw an analogy to those cases in 
which partial ingredients played an important role in the classification 
of chemical mixtures. See for example, [/nited States v. Aceto Chemical 
Co., Inc. 64 CCPA 78, C.A.D. 1186, 553 F. 2d 685 (1977); United 
States v. Cavalier Shipping Co., Inc., 60 CCPA 152, C.A.D. 1103, 478 
F. 2d 1256 (1973). In those cases the partial or minute ingredients 
were themselves described in the tariff schedules and hence their ability 
to force the remaining ingredients out of the provision where they 
would normally fit had to be closely considered. Here the defendant 
would have the classification of the dominant material defeated by an 
ingredient which is not described in the tariff schedules and has no 
comparable special claim to importance. 

In the court’s opinion the best analogy is offered by those cases in 
which modifications of basic objects or articles did not remove them 
from eo nomine descriptions. Thus, in National Lead Co. v. United 
States, 51 Cust. Ct. 13, C.D. 2407 (1963), the use of cement to make 
briquettes out of antimony ore did not remove the importation from 
classification as antimony ore. Nor did the binding together of ground 
wood charcoal with starch, remove an importation from classification 
as wood charcoal. Britton & Co. v. United States, 41 Cust. Ct. 64, 
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C.D. 2021 (1958). In the same manner the treatment of cedar fence- 
posts with pigmented wood preservative did not convert them from 
posts to lumber. Arthur J. Humphreys, Inc. v. United States, 74 Cust. 
Ct. 73, C.D. 4588, 394 F. Supp. 1395 (1975), afd, 63 CCPA 75, 
C.A.D. 1168 (1976). When, in addition to these analogous situations, 
it is considered that respected, published authorities in the field 
of gemmology indicate that impregnation of turquoise with substances 
intended to harden it and improve its color is a recognized practice, 
the court’s legal conclusion is reinforced by the realities of the trade. 

The court concludes that stabilized turquoise remains turquoise, is 
& semiprecious stone within the meaning of that term, and is properly 
described as such in item 520.39 of the TSUS. 

Judgment will enter accordingly. 


(C.D. 4870) 


Way Disrrisutors, INc., PLAINTIFF, v. UNITED STATES, DEFENDANT 
Sheets of Rubber 
Consolidated Court No. 73-4—-00943 


EXPANDED RUBBER 


Rubber which had been expanded by means of a blowing agent 
was properly classified as expanded rubber even though the signs 
of expansion were not visible to the naked eye. 


INTERPRETATIVE RULE—ADMINISTRATIVE PrRocEDURE ACT 


A ruling by the Customs Service that defined expanded rubber 
in terms of the detection of signs of-expansion under a magnification 
of 30 diameters was an interpretative rule, exempt from the notice 
and comment requirements of 5 U.S.C. 553. 


AMERICAN MANUFACTURERS PROTEST 


Section 516 of the Tariff Act of 1930 is not the exclusive method 
by which an American manufacturer may seek to bring about 

a change in the classification of imported merchandise. 

(Judgment for defendant.] 

(Decided August 13, 1980) 

Doherty and Melahn (William E. Melahn and Robert Emmet Mullin, Jr., on the 
memorandum) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Jerry P. Wiskin on the memoran- 
dum), for the defendant. 

Murray Sklaroff, amicus curiae. 


Lamb & Lerch (David R. Ostheimer and Sidney H. Kuflik on the memorandum), 
amicus curiae. 


Watson, Judge: This consolidated action challenges the classifi- 
cation of sheets of rubber used for making shoe soles. The imported 
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products are known by the trade names of Bovinide, Polyflex, Super- 
lite, and Norazell. Bovinide will be used here to refer to all of them. 
The products were exported from West Germany and entered at the 
Port of Boston in 1972 and 1974. 

The imported sheets were classified as expanded rubber under item 
770.80 of the Tariff Schedules of the United States and assessed with 
duty at the rate of 12.5 percent ad valorem. Plaintiff claims that 
these sheets should be classified as rubber sheets under item 771.42, 
dutiable at the rate of 6 percent ad valorem, or, alternatively, as 
rubber articles not specially provided for under item 774.60, dutiable 
at the rate of 8.5 percent ad valorem. 

Plaintiff also claims that ORR Ruling 202-71, upon which the 
disputed classification was based, was promulgated in violation of 
the rulemaking provision of the Administrative Procedure Act, 5 
U.S.C. 553. Plaintiff further claims that ORR Ruling 202-71 was 
issued in violation of section 516 of the Tariff Act of 1930, of which 
more anon. 

The crux of plaintiff’s classification claim is the argument that the 
importations are not expanded rubber, yet the evidence shows that 
they are expanded by means of a blowing agent albeit to a lesser 
degree than other expanded rubber. Plaintiff tried to prove that the 
lesser degree of expansion made them something other than expanded 
rubber, something assertedly known commercially as semiexpanded, 
microcellular or semicomparted rubber. However, plaintiff failed to 
persuade the court that the importation represents a distinctly named 
commercial product. 

The distinctions drawn by plaintiff are entirely matters of grada- 
tion in an article with the same general characteristics and uses, 1.e., 
expanded rubber used for shoe soles. Plaintiff failed to prove that use 
of magnification to detect the regular cellular construction (which 
is the visual evidence of expansion) was improper or indicates a prod- 
uct distinct for tariff purposes from one whose structural character 
can be determined with the naked eye. 

Apart from its definitional argument plaintiff attacked the classi- 
fication on procedural grounds. The underlying ORR Ruling 202-71, 
which set the standard of microscopic enlargement of 30 diameters 
for the detection of expanded rubber, was composed as a response to 
a letter written to the Commissioner of Customs by counsel for the 
Heel and Sole Division of the Rubber Manufacturers Association, 
Inc. That letter of June 3, 1970, expressed concern with the classifica- 
tion of imported synthetic rubber shoe-soling material and argued 
that the importations were expanded by the introduction of a blowing 
agent and were being imported at lower rates of duty than those 
applicable to expanded synthetic rubber. 
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According to plaintiff, ORR Ruling 202-71 was a “rule” and the 
process by which it was composed was “rulemaking,’’ all within the 
Administrative Procedure Act, 5 U.S.C. 551(4). 

As a consequence, plaintiff asserts that ORR Ruling 202-71 is in- 
valid because it was issued without conformity to the requirements 
of the Administrative Procedure Act, namely, without public notice of 
the proposed rule in the Federal Register under 5 U.S.C. 553(b) and 
without affording interested persons an opportunity to participate in 
the rulemaking under 5 U.S.C. 553(c). Although the defendant does 
not dispute the general applicability of the terms of the Administra- 
tive Procedure Act, it does argue that ORR Ruling 202-71 is an “‘in- 
terpretative rule’ which is specifically excepted from the notice and 
participation requirements by 5 U.S.C. 553(b)A. Defendant’s point 
is well taken. In essence, ORR Ruling 202-71 is the agency’s statement 
of its understanding of the meaning of a specific tariff description. 
It is an administrative construction of language which is eventually 
subject to judicial construction and falls squarely within the meaning 
of interpretation. 

This ruling is a typical interpretative rule in that it defines the 
agency’s understanding of the statutory term ‘expanded rubber.” 
See K. Davis, ‘‘Administrative Law Treatise” section 503 at 300-304 
(1958). Plaintiff argues that the ruling had a “substantial impact,” 
in that it led to a doubling of its duty payments. It thus seeks to aline 
itself with cases which measure the ‘‘impact’’ of a rule to determine 
whether procedural safeguards should be utilized for the making of a 
rule which might normally be exempt from section 553 notice and 
comment requirements. See for example, Pharmaceutical Manufac- 
turers Assn. v. Finch, 307 F. Supp. 858 (D. Del. 1970). However, the 
court has found no example of the impact test in use for a rule which 
is unambiguously interpretative and, in addition, no reason to apply 
it here. Interpretative rules of a strictly definitional nature may have 
a far greater impact than a definition of expanded “rubber” and still 
be excluded from the requirements of section 553. See Hastern Kentucky 
Welfare Rights Organization v. Simon, 506 F. 2d 1278 (D.C. Cir. 1974). 
The impact test appears to be a useful device for arriving at the pro- 
cedures of rulemaking when the rule does not fit easily into one of the 
section 553 exemptions or, conceivably, as a measure of when common 
law concepts of elementary fairness are called into play. In any event, 
the impact should be a drastic one, in which vital interests are affected 
before the court steps beyond the terms of section 553. See K. Davis, 
“Administrative Law of the Seventies’ section 6.01-7 (1976). The 
effect of the ruling under consideration is a normal effect of rulings 
interpreting tariff language and no exceptional factors distinguish it 
from other rulings. To attribute “substantial impact” to every 
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ordinary, adverse interpretative ruling would be absurd. Nothing 
would be left of the necessary exception of interpretative rules from 
the notice and comment requirements. See K. Davis, ‘‘Administrative 
Law Treatise” section 6.30 at 595 (2d ed. 1978). 

Additional arguments by plaintiff were without merit. The fact 
that this ruling may have reversed a prior ruling is of no consequence. 
In either event it is an exempt interpretative rule. In making this rule 
the agency was not required to consult plaintiff nor was it required 
to avoid communication with those advocating an interpretation 
adverse to plaintiff. Interested parties may communicate their views 
to the agency at any time and in any manner not inconsistent with 
statute or law. The existence of section 516 of the Tariff Act of 1930, 
which allows an American manufacturer to complain and seek to 
change the classification of imported merchandise does not mean that 
section 516 is the only permissible way for American manufacturers 
to attempt to bring about a change in import classification. Such a 
restrictive view finds no support in law or legislative history. 

For the reasons expressed above the court finds that the classifica- 
tion was substantively and procedurally correct and judgment will 
enter accordingly. 


(C.D. 4871) 
BrowninG MeEtAts Corp., PLAINTIFF, v. UNITED STATES, DEFENDANT 
Coated wire 
Court No. 79-8-01340 


Wire coated with a plastic material to protect it from the stress 
of manufacture into springs was properly classified as round wire of 
alloy steel under item 609.45 of the TSUS rather than under the 
claimed provision for covered wire of item 642.97. Headnote 1 to 
part 1 of schedule 6, the part in which the wire was classified, 
specifically announces the coverage of that part over wire coated 
for protective purposes. 


{Judgment for defendant.] 
(Decided August 15, 1980) 


Mandel & Grunfeld (Steven P. Florsheim on the memorandum) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Susan C. Cassell on the memoran- 
dum), for the defendant. 


Watson, Judge: This dispute involves imported stainless steel wire 
coated with a plastic substance intended to act as a lubricant in the 
manufacture of the wire into helical springs. The wire was classified 
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as round wire of alloy steel under item 609.45 of the Tariff Schedules 
of the United States (TSUS) and assessed with duty accordingly.’ 

Plaintiff claims classification as other wire covered with nonmetallic 
material under item 642.97 of the TSUS, dutiable at the rate of 8.5 
percent ad valorem. Although the claim has some literal plausibility 
it quickly founders on a crucial headnote relating to the item under 
which the wire was classified. Headnote 1 to part 2 of schedule 6 
states the provisions of part 2 apply to products ‘whether or not 
(they) have been subjected to treatments to improve the properties 
or appearance of the metals or to protect them against rusting, corro- 
sion or other deterioration.’”’ The headnote goes on to list a wide 
variety of treatment including “coating with enamel, paint, lacquer, 
or other nonmetallic substances * * *.” Plaintiff argues for a fine 
distinction between coatings which protect against the ravages of 
nature and those which protect against the stresses of manufacture. 
However, the court does not read this subtle distinction in the head- 
note and considers it an artificial and strained reading. The simpler 
and more realistic approach is that the headnote intends to speak of 
all coatings of a protective nature. It follows that wire coated to pro- 
tect it from the stresses of manufacture remains correctly classifiable 
in part 2 of schedule 6 under item 609.45. 

The part 3 provision claimed by plaintiff for other wire covered 
with nonmetallic material must obviously be construed in harmony 
with the wire provisions of part 2. The headnote under discussion 
takes care to specifically exclude the items named in the claimed pro- 
vision from part 2 of schedule 6. But plaintiff has failed to demon- 
strate why the claimed provision for covered wire would be a more 
accurate classification of the imported wire. No special or peculiar 
commercial meaning has been proven which would remove the coated 
wire from the provision in which it was classified. Obviously, in an 
abstract and literal sense all coated wire is covered. But such classi- 
fication for the imported wire would make headnote 1 of part 2 entirely 
meaningless. For the moment it suffices to say that the wire covered 
with nonmetallic material of item 642.97 is wire other than that which 
is coated within the meaning of headnote 1. The implications of specific 
types or methods of “coating” or “covering”? wire will have to be 
examined in this context as they arise. 

For the reasons expressed above, plaintiff’s claim must be rejected 
and judgment issued for the defendant. 


110.5 percent ad valorem plus 0.75 cent per pound on the chromium content in excess of 0.2 percent pur- 
suant to item 607.01 of the TSUS, as prescribed by headnote 4, subpart B, part 2, schedule 6. 





Appeal to U.S. Court of Customs 
and Patent Appeals 


APPEAL 80-37.—International Spring Mfg. Co. v. United States.— 
Metat Lear Springs—SprRINGS AND LEAVES FOR SPRINGS, 
oF BasE Merat—OrHEeR—SvITABLE FOR Moror VEHICLE 
SusPpension—TSUS. Appeal from C.D. 4862. 


In this case leaf springs of base metal were held properly classified 
by Customs under item 652.88 of the Tariff Schedules of the United 
States as other springs and leaves for springs, of base metal, and prop- 
erly assessed with duty at the rate of 9.5 percent ad valorem. Plain- 
tiff-appellee claimed that the merchandise should have been classified 
under item 652.84 as springs and leaves for springs, of base metal, 
suitable for motor vehicle suspension, and assessed with duty at the 
rate of 4 percent ad valorem. 

It is claimed that the Customs Court erred in overruling the protest 
in rendering a judgment for the appellee (defendant below); in not 
rendering a judgment for appellant (plaintiff below); in dismissing 
the case; in not finding and holding that the merchandise in issue is 
properly classifiable under item 652.84 supra; in finding and holding 
that the merchandise in issue is not suitable for motor vehicle suspen- 
sion; in finding and holding that there was no evidence that the imported 
springs were suitable for use in motor vehicle suspension; in not 
finding and holding that the imported springs are actually, practi- 
cally, and commercially fit for use in motor vehicle suspension; in 
finding and holding that the vehicles, in which the merchandise in 
issue is used, are not motor vehicles for tariff purposes; in not finding 
and holding that the statutes and regulations dealing with nontariff 
matters are evidence of the common meaning of the term motor 
vehicle for tariff purposes; in not finding and holding that the fifth 
wheel type trailers are similar to automobile truck tractors and 
function as a single integrated unit when connected to the motive unit. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CHasen, 
Commissioner of Customs. 


In the Matter of 
CERTAIN APPARATUS FOR THE Con- 


TINUOUS PRODUCTION OF COPPER 
Rop 


Investigation No. 337-TA-89 


Notice to all Parties 


Notice is hereby given that a prehearing conference will be held in 
this case at 9 a.m. on August 26, 1980, in the Dodge Center, room 201, 
1010 Wisconsin Avenue NW., Washington, D.C., and the hearing will 
commence immediately thereafter. 

The Secretary shall publish this notice in the Federal Register. 

Issued: August 22, 1980. 

JANET D. Saxon, 
Administrative Law Judge. 


In the Matter of 


Certain Hotiow-FrBer Artiricrau ¢ Investigation No. 337-TA-81 
KIDNEYS 


Notice of Granting of Motion to Add Terumo Corp. as a Respondent 


Upon consideration of Motion Docket No. 81-5, as certified to the 
Commission by the Administrative Law Judge (ALJ) on July 14, 1980, 


40 
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and: the ALJ’s recommendation that the motion be denied, the Com- 
mission has ordered that said motion is granted. 

“Copies of the Commission action and the Commission order are 
available to the public during official working hours at the Office of 
the. Secretary, U.S. International Trade Commission, 701 E Street 
NW.; Washington, D.C., telephone 202-523-0161. 

By order of the Commission. 

Issued: August 28, 1980. 

KrnnetH R. Mason, 
Secretary. 


In the Matter of 


Certain ArrticHt Cast-I RON Investigation No. 337—TA-69 
STOVES | 


Notice of Extension of Time for Filing Written Comments 
1. BACKGROUND 


On August 15, 1980, the Commission issued a notice setting the 
times when comments would be due concerning relief, bonding, and 
the public interest with regard to several respondents found to be 
in default by the Administrative Law Judge. See 45 F.R. 55547, 
August 20, 1980. The time for filing comments by the complainants 
was August 29, 1980. On August 21, 1980, the complainants filed a 
motion for extension of time to file their comments (Motion 69-32) 
asking that their deadline be extended until September 19, 1980. No 
objections to the motion have been received from any parties. 


II. ACTION 


Having considered the above motion, the Commission on August 27, 
1980, granted Motion 69-32 and ordered the times for filing written 
comments extended by 3 weeks. 


III. ORDER 


Accordingly, the Commission orders that— 

1. Motion No. 69-32 is granted; 

2. The deadline for filing written comments by complainants is 
extended until September 19, 1980; 

3. The deadline for filing written comments is extended until Sep- 
tember 26, 1980, for the Commission investigative attorney, other 
parties, and interested persons; 

4. Requests for oral arguments or oral presentations must be made 
by October 3, 1980; 
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5. The Secretary shall serve this notice upon all parties of record, 
upon the interested federal agencies, and shall have this notice pub- 
lished in the Federal Register. 

By order of the Commission. 

Issued: August 28, 1980 

KENNETH R. Mason, 
Secretary. 


TA-131(b)—5, TA-503(a)-7 and 332-113 


Probable Economic Effects of Possible Tariff Reductions Under Section 
124 of the Trade Act of 1974 and Designation of Certain Articles as 
Eligible Articles for purposes of the Generalized System of Preferences 


AGENCY: USS. International Trade Commission. 


ACTION: In accordance with the provisions of section 131(b) and 
503(a) of the Trade Act of 1974 (hereinafter referred to as the act) and 
section 332(g) of the Tariff Act of 1930, as amended, the Commission 
has instituted investigations Nos. TA-131(b)-5, TA-503(a)-7, and 
332-113 for the purpose of obtaining, to the extent practicable, 
information of the kind described in section 131(d) of the act. This 
information is for use in connection with the preparation of advice 
requested by the U.S. Trade Representative (USTR) with respect 
to certain listed articles as to the probable economic effects on U.S. 
industries producing like or directly competitive articles and on 
consumers of (1) possible concessions on certain listed articles under 
the residual tariff reduction authority granted to the President under 
section 124 of the act or continuance of duty-free treatment if the 
existing rate of duty is free, and (2) the elimination of U.S. import 
duties under the U.S. Generalized System of Preferences (GSP). 


EFFECTIVE DATE: August 20, 1980. 


FOR FURTHER INFORMATION CONTACT: (1) Agricultural 
products, Mr. Edward Furlow, 202-523-0234; (2) textile products, 
Mr. Reuben Schwartz, 202-523-0114; (3) chemical products, Dr. 
Aimison Jonnard 202-523-0423; (4) minerals and metals, Mr. Larry 
Brookhart 202-523-0275; (5) machinery and equipment, Mr. Aaron 
Chesser 202-523-0353; (6) miscellaneous manufactures, Mr. Selma 
Coble 202-523-0103; Office of Industries, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436; (7) legal 
aspects, Mr. William Gearhart, 202-523-0487, Office of General 
Counsel, at the same address. 


SUPPLEMENTARY INFORMATION: On August 5, 1980, in 
accordance with section 131(a) and 503(a) of the act and pursuant to 
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the authority of the President delegated to the USTR by Executive 
Order 11846, as amended by Executive Order 11947, the USTR 
furnished the U.S. International Trade Commission with lists of 
articles which are being considered for (1) possible concessions under 
the residual tariff reduction authority of section 124 of the act or 
continuance of duty-free treatment, or (2) designation as eligible 
articles for purposes of the GSP set forth in title V of the act. The 
USTR published the lists of articles in the August 8, 1980 Federal 
Register (45 F.R. 52978). A notice correcting errors in the August 8, 
1980, notice was published in the Federal Register of August 20, 
1980 (45 F.R. 55556). Copies of the lists are available upon request 
from the Secretary at the Commission’s office in Washington, D.C. 
Section 504(d) of the act exempts from one of the competitive-need 
limits in section 504(c) articles for which no like or directly competi- 
tive article was being produced in the United States on the date of 
enactment of the act. Accordingly, pursuant to the authority of 
section 332(g) of the Tariff Act of 1930, as amended (19 U.S.C. 
1332(g)), and in conformity with the delegation of authority from the 
President to him of Executive Order 11846 as amended by Executive 
Order 11947, the USTR requested that the Commission also provide 
advice with respect to whether products like or directly competitive 
with any products described in the attached tariff categories were 
being produced in the United States on Janaury 3, 1975. 
PUBLIC HEARING: A public hearing in connection with the in- 
vestigation will be held in the Commission Hearing Room, 701 E 
Street NW., Washington, D.C. 20436, beginning at 10 a.m., e.s.t., 
on November 5, 1980, to be continued on November 6 and 7, 1980, if 
required. All persons shall have the right to appear by counsel or in 
person, to present information, and to be heard. Requests to appear 
at the public hearing should be filed with the Secretary, U.S. Inter- 
national Trade Commission, 701 E Street NW., Washington, D.C. 
20436, not later than noon, October 28, 1980. 
WRITTEN SUBMISSIONS: In lieu of or in addition to appearances 
at the public hearing, interested persons are invited to submit written 
statements concerning the investigation. All written statements, 
including prepared statements filed by witnesses at the public hearing, 
should include a summary of material included in the statement. 
Commercial or financial information which a submitter desires the 
Commission to treat as confidential must be submitted on separate 
sheets of paper, each clearly marked ‘Confidential Business Informa- 
tion” at the top. All submissions requesting confidential treatment 
must conform with the requirements of section 201.6 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 201.6). All written 
submissions, except for confidential business information, will be 
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made available for inspection by interested persons. To be insured of 
consideration by the Commission, written statements should be sub- 
mitted at the earliest practicable date, but no later than November 
18, 1980. All submissions should be addressed to the Secretary at the 
Commission’s office in Washington, D.C. 

By order of the Commission. 

Issued: August 22, 1980. 

KENNETH R. Mason, 
Secretary. 


(19 CFR 207.40) 


Notice of Termination of Countervailing Duty Investigation Concerning 
Certain Steel Products from Italy 


AGENCY: U.S. International Trade Commission. 


ACTION: Termination of countervailing duty investigation under 
section 704(a) of the Tariff Act of 1930 and section 104(b)(1) of the 
Trade Agreements Act of 1979, with regard to certain steel products 
from Italy. 

EFFECTIVE DATE: August 26, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. Dan Leahy, 


Office of Investigations, telephone 202-523-1369. 


SUPPLEMENTARY INFORMATION: The Trade Agreements 
Act of 1979, subsection 104(b) (1), requires the Commission in the case 
of a countervailing duty order issued under section 303 of the Tariff 
Act of 1930, upon the request of a government or group of exporters of 
merchandise covered by the order to conduct an investigation to 
determine whether an industry in the United States would be materi- 
ally injured, threatened with material injury or that the establishment 
of such industry, would be materially retarded if the order were to be 
revoked. On March 27, 1980, the Commission received requests from 
the Societa Anonima Elettrificazione S.p.a. and from the delegation 
of the Commission of the European Communities for the review of 
outstanding countervailing duty orders on galvanized fabricated 
structural steel units for the erection of electrical transmission towers 
(T.D. 67-102) and certain steel products: fabricated structural steel 
units for the erection of electrical transmission towers, not galvanized 
(T.D. 69-118). 

On June 13, 1980, the Commission was notified by letter that United 
States Steel, the original petitioner in these countervailing duty orders 
wished to withdraw its petition on certain steel products (T.D. 69-113) 
as to all of the nine product groups covered by that order pursuant to 
section 704(a) of the Tariff Act of 1930. 





INTERNATIONAL TRADE COMMISSION NOTICES 45 


While there is no provision in the Trade Agreements Act of 1979, 
or in its legislative history, permitting termination of a transition 
case investigation, termination of a properly instituted countervailing 
duty investigation is permitted under section 704(a). That section 
directs the Commission to solicit public comment prior to termination 
and approve such termination only if it is in the public interest. Since 
termination is permitted in cases based on newly filed countervailing 
duty petitions, it should also be permitted as to existing countervailing 
duty orders. 

On July 9, 1980 (45 F.R. 46262 (July 9, 1980)), the Commission 
published a notice in the Federal Register requesting public comment 
by August 8, 1980, on the proposed termination of the Commission 
investigation on certain steel products from Italy (T.D. 69-113). No 
adverse comments were received in response to the Commission’s 
notice. 

Pursuant to section 704(a) of the Tariff Act of 1930 the Commission 
is therefore terminating its investigation under section 104(b)(1) of 
the Trade Agreements Act of 1979 on certain steel products from 
Italy (T.D. 69-113) which includes the following nine product groups: 

Commodity: 

1. Steel pipes for penstocks, even armored, of the type used for 
hydroelectric installations. 

2. Cables, ropes, plaits, and such in iron or steel wire, with or 
without core of other materials, excluding those insulated for elec- 
tricity ; except as stated below: Galvanized steel wire rope, and stain- 
less steel aircraft cable. 

3. Staples in strip form. 

4. Nails of iron or steel. 

5. Bolts and nuts of iron or steel except as noted below: Galvanized 
nuts. 

6. Rivets of iron or steel. 

7. Forged steel grinding balls. 

8. Wheels and axles of vehicles for railroads. 

9. Iron and steel constructions and their parts, such as pieces for 
bridges, steel structural works, gates, frameworks, etc., not galvanized. 

In addition to publishing this Federal Register notice, the Com- 
mission is serving a copy of this notice on all persons who have written 
the agency in connection with this investigation and is also notifying 
the Department of Commerce of its action in this case. 

By order of the Commission: 

Issued: August 27, 1980. 

KENNETH R. Mason, 
Secretary. 
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In the Matter of 
CERTAIN APPARATUS FOR THE Con- 


TINUOUS PRODUCTION OF COPPER 
Rop 


Investigation No. 337-TA-89 


Order 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Janet D. Saxon as Presiding Officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: August 18, 1980. 

Donatp K. Dvuvatt, 
Chief Administrative Law Judge. 


In the Matter of Investigation No. 337-TA-86 


CERTAIN SHELL Brim Hats 
Notice 


Notice is hereby given that a hearing shall be held at 10 a.m., 
September 23, 1980, in suite 201, 1010 Wisconsin Avenue, Washington, 
D.C., for the purpose of hearing arguments and testimony regarding 
complainant’s motion for default (motion docket No. 86-1). 

The Secretary shall serve a copy of this notice upon all parties of 
record and shall publish it in the Federal Register. 

Issued: August 19, 1980. 

Donatp K. Dvuva.t, 
Presiding Officer. 


In the Matter of 
CERTAIN APPARATUS FOR THE 
ContTINuoUS PRODUCTION OF 
Copper Rop 


Investigation No. 337—TA-89 


Notice Concerning Procedure for Submission of Information on Public 
Interest Factors 


Notice is hereby given that oral presentations concerning remedy, 
bonding, and the public interest considerations, which factors the 
Commission is to consider in the event it determines relief should 
be granted, will be heard beginning at 9 a.m. on September 5 in room 
201, 1010 Wisconsin Avenue NW., Washington, D.C. 20007. Written 
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submissions on these questions may be submitted at any time until 
that date. 

If oral presentations are made, participants will have the option of 
presenting the statement of a witness under oath, subject to cross- 
examination, or making an oral statement of position, not under oath, 
and not subject to cross-examination. 

In the oral presentations all parties, interested persons, and govern- 
ment agencies will be limited in their presentations to no more than 15 
minutes, not including cross-examination, if there is cross-examination. 
Each participant will be permitted an additional 5 minutes for closing 
arguments after all oral presentations have been concluded. Requests 
for permission to make oral presentations of positions should be filed, 
in writing, with the Secretary of the Commission at his office in Wash- 
ington no later than close of business, August 29, 1980. 

The Secretary shall publish this notice in the Federal Register. 

Issued: August 18, 1980. 

JANET D. Saxon, 
Administrative Law Judge. 


In the Matter of 
CERTAIN HEADBOXES AND PAPER- 
MAKING MacuinE Formine S&c- 
TIONS FOR THE CoNTINUOUS 
PRopuUcTION OF PAPER AND Com- 

PONENTS THEREOF 


Investigation No. 337—-TA-82 


Notice of Termination 


Upon consideration of the presiding officer’s recommendation and 
the record in this proceeding, the Commission is ordering the termina- 
tion of investigation No. 337-TA-82, certain headboxes and paper- 
making machine forming sections for the continuous production of 
paper and components thereof, as to respondent Procter & Gamble, 
by granting motion docket No. 82-8 by Procter & Gamble. 

The order is effective as of August 21, 1980. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within 14 days of service of the Commission 
order. Such petitions must be in accord with Commission rule 210.56 
(19 CFR 210.56). 

Copies of the Commission’s action and order and any other public 
documents in this investigation are available to the public during 
official working hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. 
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Notice of the institution of this investigation was published in the 
Federal Register of April 8, 1980 (45 F.R. 23832). 
By order of the Commission. 
Issued: August 21, 1980. 
Kennetu R. Mason, 
Secretary. 


In the Matter of 
CERTAIN APPARATUS FOR THE 
ConTINvUOUS PRODUCTION OF 
Copper Rop 


Investigation No. 337-TA-89 


Notice to all Parties 


Notice is hereby given that a prehearing conference will be held in 
this case at 9 a.m. on August 29, 1980, in the Dodge Center, room 201, 
1010 Wisconsin Avenue NW., Washington, D.C. 

Notice is also given that the hearing in this proceeding will com- 
mence at 9 a.m. on September 2, 1980, in the Dodge Center, room 201, 
1010 Wisconsin Avenue NW., Washington, D.C. 

The Secretary shall publish this notice in the Federal Register. 

Issued: August 18, 1980. 

JANET D. Saxon, 
Administrative Law Judge. 


(19 CFR Part 207) 
Advance Notice of Proposed Rulemaking 


On August 19, 1980, a version of the enclosed notice with several 
errors was sent to persons on the Commission’s mailing list. The 
enclosed version of the notice will appear in the Federal Register. 

KENNETH R. Mason, 
Secretary. 


(19 CFR, Part 207) 
Advance Notice of Proposed Rulemaking 


AGENCY: U.S. International Trade Commission. 


ACTION: This is an advance notice of proposed rulemaking. 


SUMMARY: On December 26, 1979, the Commission published 
final rules to implement the extensive changes in the U.S. counter- 
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vailing duty and antidumping laws required by the Trade Agree- 
ments Act of 1979 (19 CFR 207, 44 F.R. 76457). These final rules set 
forth procedures for the conduct of Commission investigations under 
sections 303 and title VII of the Tariff Act of 1930 (19 U.S.C. 1303 
and 1641-1677), and sections 102-107 of the Trade Agreements Act 
of 1979, Public Law 96-39, 93 Stat. 144. On the basis of the adminis- 
trative experience with these rules since January 1, 1980, the Com- 
mission is considering proposing amendments in specific areas more 
fully described in the supplementary information portion of this 
notice. Prior to proposing specific amendments, the Commission is 
soliciting suggestions for the contents of proposed rules in order to 
take into consideration public comments suggesting changes in the 
provisions in these rules. 

DATE: Comments and suggestions concerning the proposed rule- 
making should be submitted on or before (45 days after the publica- 
tion of this notice in the Federal Register). 

ADDRESS: Comments and suggestions concerning the proposed 
rulemaking should be submitted to the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436. 
FOR FURTHER INFORMATION CONTACT: Edward Easton, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, telephone 202-523-0379. 
SUPPLEMENTARY INFORMATION: Subpart A of part 207 
contains general rules applicable to all Commission investigations 
under section 303 and title VII of the Tariff Act and sections 102 
through 107 of the Trade Agreements Act. In addition, subpart A 
implements provisions of title X of the Trade Agreements Act which 
relate. to judicial review of Commission actions. These rules concern 
definitions of key terms, the service of documents, the maintenance 
of and administrative record, maintenance and certain records of 
ex parte meetings, progress reports concerning Commission investi- 
gations, limited disclosure of certain confidential information under 
protective order, Commission questionnaries and subpenas, and 
determinations by an evenly divided Commission. 

Section 207.3, concerning the service of documents, requires that 
any party submitting a document for inclusion in the record of the 
investigation serve copies of the document on all other parties to the 
investigation. Commission rules do not require the filing of a certif- 
icate of service, however, and the Commission is considering an 
amendment to require that a certificate of service be filed for the 
record. 

Section 207.7, concerning the limited disclosure of certain con- 
fidential information under protective order, does not permit in-house 
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counsel access to confidential information. This exclusion has been 
criticized by the law departments of many firms and by many pro- 
fessional associations. The Commission is considering an amendment 
to give access to confidential information under protective order to 
only those counsel, both in-house and retained, who do not advise 
their firm’s or their client’s operating departments and who, therefore, 
would not be in a position where knowledge of a competitor’s con- 
fidential information gained under protective order would be relevant 
to other areas of counsel’s endeavor. Under the proposed rule counsel 
seeking access to confidential information under Commission protective 
orders would have to sign a statement to this effect. 

Subpart B of part 207 provides a procedural framework for pre- 
liminary investigations under section 303 and title VII of the Tariff 
Act. These rules concern the filing of petitions, the contents of petitions, 
notice of initiation of preliminary investigations by the Director of 
Operations, termination of preliminary investigation by the Depart- 
ment of Commerce, submission of written statements and attendance 
at a conference, a recommendation to the Commission by the Director 
of Operations, the Commission’s determination, and a notice of the 
Commission’s preliminary determination. 

Sections 207.13 and 207.15 of these rules concern the delegation of 
the conduct of preliminary investigations to the Director of Operations. 
Section 207.16 concerns the recommendation of the Director to the 
Commission concerning the disposition of the case. Prior to their 
promulgation, these rules were criticized in their proposed state. 
Criticisms included fears that parties would be deprived of an oppor- 
tunity to make effective oral presentations to the agency and that the 
Commission would rely excessively on its staff instead of exercising 
its own judgment in making preliminary determinations. The Com- 
mission is interested in whether the public considers the delegation a 
successful practice and whether the Commission ought to continue the 
practice. 

Subpart C of part 207 provides procedures for final determinations 
in antidumping and countervailing duty investigations. These rules 
include provisions for a notice of investigation, the placing of a non- 
confidential staff report on the public record before a hearing, the 
submission of prehearing statements, appearances at and conduct of 
public hearings, posthearing submissions, the Commission determina- 
tion, factors considered by the Commission in making a determination, 
the standard for the Commission’s determination, and the publication 
of a notice of the final determination. 

Section 207.22 provides criteria for the filing of prehearing state- 
ments. Another Commission rule, section 201.12(d) provides that 
“Copies of witness’ prepared statements should be filed with the Office 
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of the Secretary of the Commission not less than 3 business days prior 
to the hearing * * *’ (19 CFR 201.12(d) as amended at 44 F.R. 
76476, December 26, 1979). The purpose of section 201.12(d) is to 
give Commissioners time before a hearing within which to review 
the prepared statements. The large number of investigations being 
conducted since January 1, 1980, has required that section 201.12(d) 
be waived in investigations currently scheduled. The waiver of the 
requirement for filing prepared testimony has led to surprise at several 
hearings when materials not given a significant treatment in prehear- 
ing statements were instead filed as prepared testimony. The policy of 
the Commission shall continue to be to reject prepared testimony 
which goes beyond matters raised in prehearing briefs and to con- 
tinue to require that parties disclose the nonconfidential information 
and arguments which they believe relevant to the Commission’s 
determination in their prehearing statements. With respect to the 
deadline for filing witnesses’ statements, however, the rule has been 
waived in most of the antidumping and countervailing duty investiga- 
tions conducted since January 1, 1980, and this indicates that it may 
not be appropriate for these investigations. Comments are solicited as 
to whether these rules require further clarification or change. 

Subpart D contains rules for implementing sections 102, 103, and 
104 of the Trade Agreements Act with respect to preexisting counter- 
vailing duty orders and antidumping and countervailing duty 
investigations pending as of January 1, 1980, the effective date of the 
Trade Agreements Act. 

At the time the Commission promulgated regulations for this sub- 
part, the Commission did not anticipate that domestic industries 
which had successfully petitioned for countervailing duty orders prior 
to the enactment of the Trade Agreements Act might not wish to 
participate in a Commission investigation concerning material injury 
under section 104 of the act. Inasmuch as section 104 was drafted 
for the purpose of making the enforcement of countervailing duty 
orders issued prior to January 1, 1980, which were not subject to the 
material injury requirement imposed by section 701 of the Tariff 
Act, consistent with orders issued after that date, the Commission 
has invoked the authority of section 704 of the Tariff Act to terminate 
investigations under section 104 upon the request of the original 
petitioner to withdraw its petition. This discretion to terminate cases 
under section 704 has been applied on an ad hoc basis. The Commission 
is considering proposing a regulation to terminate section 104 investi- 
gations similar in content to section 207.40(a) of the current rules. 

Subpart E contains rules for the termination and suspension of 
antidumping and countervailing duty investigations and investiga- 
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tions to review outstanding determinations and to reopen inves- 
tigations. 

After reaching its determination in investigation No. AA1921-145A 
(Review), Electric Golf Cars from Poland (45 F.R. 39581, June 11, 
1980), the Commission decided to propose amendments to section 
207.45, the rule which implements section 751 of the Tariff Act which, 
in turn, authorizes review investigations. The Federal Register notice 
of this proposed rulemaking was published on August 14, 1980 (45 
F.R. 54086). The period for public comment on the proposed amend- 
ments to section 207.45 will close on September 15, 1980. 

Public comments are solicited on these matters and any other aspect 
of the conduct of antidumping and countervailing duty investigations 
by the Commission. 

By order of the Commission. 

Issued: August 20, 1980. 

KENNETH R. Mason, 
Secretary. 


Investigation No. 731-TA-4 (Final) 
Countertop Microwave Ovens From JAPAN 
Notice of Change of Date of Public Hearing 


Notice is hereby given that the hearing in this investigation will be 
held beginning at 10 a.m., e.s.t., Tuesday, December 9, 1980, in the 
Commission’s Hearing Room, U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. 20436. A hearing 
date of October 16, 1980, had previously been announced in the Com- 
mission’s notice of institution of the investigation as published in the 
Federal Register of July 30, 1980 (45 F.R. 50685). The Commission’s 
hearing has been rescheduled as a result of the postponement by the 
U.S. Department of Commerce of its final determination as to the 
question of whether countertop microwave ovens from Japan are 
being, or are likely to be, sold in the United States at less than fair 
value. 

The Commission will prepare and place on the record by Novem- 
ber 18, 1980, a staff report containing preliminary findings of fact, 
the public portion of which will be made available to interested persons. 
All persons desiring to appear at the Commission’s hearing and make 
oral presentations must file prehearing statements on or before 
December 3, 1980, and should attend a prehearing conference to be 
held at 10 a.m., e.s.t., on December 2, 1980, in room 117 at the U.S. 
International Trade Commission Building. Requests to appear at 
the Commission’s hearing should be filed in writing with the Secre- 
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tary to the Commission not later than close of business (5:15 p.m., 
e.s.t.), December 3, 1980. For further information concerning the 
conduct of the investigation, hearing procedures, and rules of general 
application, consult the Commission’s Rules of Practice and Pro- 
cedure, part 207, subpart C (19 CFR 207), and part 201, subparts A 
through E (19 CFR 201). 

By order of the Commission. 

Issued: August 20, 1980. 

Kennetu R. Mason, 
Secretary. 


In the Matter of 
Certain Hotitow-Fiser ArtiFiciAL; Investigation No. 337—T A-81 
KIDNEYS 


Notice of Denial of Motion to Amend to Add a Contract Claim to the 
Notice of Investigation 


Upon consideration of motion docket No. 81-1, as certified to the 
Commission by the Administrative Law Judge (ALJ) on June 5, 1980, 
and the ALJ’s recommendation that the motion be granted, the 
Commission has ordered that said motion is denied. 

Copies of the Commission action and Commission order are available 
to the public during official working hours at the Office of the Secre- 
tary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C., telephone 202-523-0161. 

By order of the Commission. 

Issued: August 22, 1980. 

KENNETH R. Mason, 
Secretary. 


(332-73) 


Notice of Release for Public Comment of U.S. Administration Draft 
Comments on Draft Chapter of the Harmonized Commodity Description 
and Coding System 


AGENCY: US. International Trade Commission. 


ACTION: Release for public comment, pursuant to Commission 
investigation No. 332-73, under the authority of section 332(g) of 
the Tariff Act of 1930, as amended, of a draft of, and draft U.S. 
comments on, the following chapter of the Harmonized Commodity 
Description and Coding System. 

Chapter 83: Miscellaneous articles of base metal. 
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WRITTEN SUBMISSIONS: Parties wishing to submit written 
comments should do so by August 29, 1980. 


COPIES OF DOCUMENTS: Copies of the draft chapter and draft 
U.S. comments thereon which are the subject of this notice are avail- 
able for public inspection at the offices of the Commission, 701 E 
Street NW., Washington, D.C. 20436, or at 6 World Trade Center, 
New York, N.Y. 10048. The Commission will also send copies to 
interested parties upon request. 


FOR FURTHER INFORMATION CONTACT: Eugene A. Rosen- 
garden, Director, Office of Tariff Affairs, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20463; telephone 
202-523-0370. 


SUPPLEMENTARY INFORMATION: The purpose of this notice 
is to obtain the comments and views of interested parties with respect 
to the above mentioned draft chapter of the Harmonized Commodity 
Description and Coding System, and of the draft U.S. comments 
thereon. 

This notice is being issued pursuant to Commission investigation 
No. 332-73, instituted on January 31, 1975 (40 F.R. 6329), under 
section 332(g) of the Tariff Act of 1930. The investigation was ini- 
tiated in accordance with section 608(c) of the Trade Act of 1974, 
which provides, in part, that the Commission shall institute an 
investigation which would provide the basis for— 


(2) full and immediate participation by the U.S. International 
Trade Commission in the U.S. contribution to technical work 
of the Harmonized Systems [sic] Committee under the Customs 
Cooperation Council to assure the recognition of the needs of 
the U.S. business community in the development of a Harmon- 
ized Code reflecting sound principles of commodity identification 
and specification and modern producing methods and trading 
practices * * * 

The Harmonized Commodity Description and Coding System 
(Harmonized Code) is being developed by the Customs Cooperation 
Council (CCC), an 80-member international organization with head- 
quarters in Brussels, as an international commodity classification 
system which will be adaptable for modernized customs tariff nomen- 
clature purposes and for recording, handling, and reporting of transac- 
tions in international trade. The Harmonized Code will be based on, 
and in many respects will be an extension of, the Customs Cooperation 
Council Nomenclature (CCCN), formerly known as the Brussels 
Tariff Nomenclature (BTN). 

Currently, the technical team working under auspices of the CCC 
prepares drafts of the various chapters of the Harmonized Code for 
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consideration by the Harmonized System Committee, which was 
established in order to develop the code. These drafts are forwarded 
to the members and observers of the Committee for their review and 
submission of written comments. The Committee meets three times 
a year to consider these drafts and the written comments and presenta- 
tions of the various delegations. The review of a particular chapter or 
group of chapters may extend to more than one meeting. 

In 1971, the Department of the Treasury established an Interagency 
Advisory Committee on Customs Cooperation Council Matters in 
order to provide a basis for interested Federal agencies to participate 
with respect to CCC matters. In order to establish and develop US. 
programs and policies with respect to the Harmonized Code, the 
interagency committee has instituted procedures which take into 
account the provisions of section 608(c) of the Trade Act of 1974, 
which call for the Commission to contribute to the U.S. technical 
input to the Harmonized System Committee. Under these procedures 
the Commission is preparing technical comments and proposals on 
the various chapters of the Harmonized Code for consideration by the 
interagency committee in the determination of U.S. proposals with 
respect to the Harmonized Code. In making proposals, the Commission 
is seeking and taking into consideration the views of trade and industry 
and other interested parties and of interested Government agencies. 

The draft U.S. comments on the chapter of the Harmonized Code 
released for public comment today relate specifically to the technical 
team draft of this chapter and should be read in conjunction therewith. 

In its public notices of May 4, 1976 (41 F.R. 18716 of May 6, 
1976), August 9, 1976 (41 F.R. 34370 of Aug. 13, 1976), December 20, 
1976 (41 F.R. 55948 of Dec. 23, 1976), September 1, 1977 (42 F.R. 
44852 of Sept. 7, 1977), February 7, 1978 (43 F.R. 5902 of Feb. 10, 
1978), October 16, 1978 (43 F.R. 48723 of Oct. 19, 1978), February 14, 
1979 (44 F.R. 10435 of Feb. 20, 1979), May 16, 1979 (44 F.R. 29740 
of May 22, 1979), September 5, 1979 (44 F.R. 53112 of Sept. 12, 1979), 
January 28, 1980 (45 F.R. 7648 of Feb. 4, 1980), February 1, 1980 
(45 F.R. 8168 of Feb. 6, 1980), May 20, 1980 (45 F.R. 36231 of May 29, 
1980), and May 23, 1980 (45 F.R. 36230 of May 29, 1980), the Com- 
mission identified those chapters which have been considered thus far 
by the Harmonized System Committee, and the chapters for which a 
technical team draft has been released. 

By order of the Commission. 

Issued: August 20, 1980. 

KENNETH R. Mason, 
Secretary. 
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